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  The Lender’s Source 

Bill to Protect Guaranty Agreements   
Passes Georgia House and Senate Votes 

Georgia Senate Bill 37 passed by a wide margin 
of votes in both the Senate and House, and is now 
awaiting the Governor’s signature.  The bill was 
introduced in response to a 2018 opinion of the 
Court of Appeals of Georgia, which held (in con-
trast to many years of precedent) that a written 
guaranty of debt may be rescinded by an alleged 
unwritten agreement between the guarantor and 
lender.  This opinion laid a minefield for lenders, 
who (absent relief such as that proposed in the bill) 
should expect to face increasing challenges to guar-
anty enforcement on the basis of supposed verbal 
representations to guarantors by lender employees. 

If approved by the Governor, the bill would 
amend Georgia statutory law to state that any agree-
ment to rescind, cancel, or release a written guaran-
ty of indebtedness (or certain other types of written 
contracts) is effective only if it is made in a writing 
that is signed by both parties to the guaranty, or if 
the lender admits in court that the agreement was 
made.  Thus, the lender would once again have 
substantial protection against spurious claims that a 

guarantor has been verbally released from his guar-
anty obligations.  Signed documentation from the 
lender would be necessary for an effective release, 
unless the lender admits in court that it did in fact 
agree to the undocumented release. 

The change provided for by the bill will be a 
welcome return to the pre-2018 legal landscape that 
guarded the validity of written agreement.  Howev-
er, it is important to understand that under the bill, 
as under pre-2018 law, verbal releases can be given 
and can be binding on the lender.  The bill would 
only provide protection where the lender denies the 
verbal agreement was actually made.   

If called upon to testify in court, the lender’s 
officers and employees must testify truthfully.  If 
the lender cannot truthfully deny that its author-
ized officer verbally agreed to release the guarantor,  
a court may give effect to the verbal release agree-
ment.  For this reason, great caution during conver-
sations with a guarantor will remain necessary even 
if the bill becomes law.  There must be no promise 
or representation to release the guarantor or cancel 
the guaranty, regardless of whether the promise or 
representation is made verbally or in writing. 

Court of Appeals Gives Further Guidance 
on Waivers of Requirement to Confirm             
Real Estate Foreclosures 

In the recent case of Apex Bank v. Thompson, the 
Court of Appeals of Georgia provided helpful dis-
cussion of loan document provisions that are insuf-
ficient to waive the requirement that a lender ob-
tain judicial confirmation of a foreclosure sale be-
fore pursuing a deficiency judgment. 

The loan at issue in the case involved a promis-
sory note given by two individuals and a limited 
liability company, a security deed given by the com-
pany, and a security agreement signed by both indi-
viduals providing a security interest in deposit ac-
counts.  When the borrowers defaulted on the 
loan, the bank foreclosed on the real property col-
lateral and purchased the collateral for a price less 
than the balance of the debt.  The bank did not 

attempt to obtain a court order confirming the fore-
closure sale, but instead filed suit against the two 
individuals to recover a deficiency judgment.  

The individuals sought to have the lawsuit dis-
missed on the basis that the bank was precluded 
from seeking a deficiency because the foreclosure 
was never judicially confirmed as required by Geor-
gia law.  In opposition, the bank contended that 
provisions in the loan documents were sufficient to 
waive the confirmation requirement.  When the 
trial court refused to dismiss the case or grant judg-
ment to the bank, the parties appealed. 

On appeal, the bank focused on two provisions 
in the note, both of which are commonly found in 
vendor-provided note forms, as bases for waiver.  
First, the note stated that in the event of default the 
bank could release or foreclose on any collateral, 
and apply any sale proceeds, in any order chosen by 
the bank.  Second, the note stated that a change in 
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terms of the note would not release any borrower 
or guarantor from liability.   

The Court held that neither of these provisions 
was a sufficient waiver.  With respect to the first 
provision, granting the lender discretion to choose 
whether to foreclose, or choose the order of foreclo-
sure where multiple collateral items are involved, 
does not indicate the borrower’s agreement that 
confirmation is unnecessary if and when foreclo-
sure does occur.  Similarly, as to the second, an 
agreement to remain liable in the event of change 
of note terms is not the same as an agreement to 
remain liable following foreclosure  if confirmation 
is not obtained.  Thus, the bank could not rely on 
the note to avoid having to confirm foreclosure. 

The bank also sought to rely on language in the 
security agreement pledging deposit accounts as 
collateral.  First, the security agreement stated that 
the individuals would remain liable for the debt no 
matter what action the bank takes, or fails to take, 
under the security agreement.  The Court held this 
language was irrelevant, as the bank’s foreclosure 
on the real property was not an action under the 
security agreement, but instead an action under a 
separate security deed. 

The second security agreement provision relied 
on by the bank  was a closer question for the Court.  
That provision stated that the individuals waived 
any defenses that may arise due to the action or 

inaction of the bank, including actions taken with 
respect to the deposit account collateral.  The 
Court acknowledged that if the provision were con-
strued broadly, it would apply to defenses arising in 
relation to any other collateral—such as the confir-
mation defense.  However, it could also reasonably 
be construed to apply only to defenses relating to 
the security agreement itself.   

Given the ambiguity, the Court ruled it was ap-
propriate to construe the language narrowly rather 
than to extend the individuals’ liability “by implica-
tion or interpretation.”  As such, the conformation 
requirement was not waived in the security agree-
ment, and the bank was barred from obtaining a 
deficiency judgment following the foreclosure. 

While the Apex Bank decision is not ground-
breaking, it does provide more clarity as to the types 
of language a bank can rely upon to avoid the re-
quirement of confirming a foreclosure.  The waiver 
provision should squarely address confirmation, or 
a broader category of defenses that clearly includes 
confirmation.  While we still have no indication 
that the waiver must be in any particular document 
(e.g., the guaranty) or in a stand-alone document,  
the waiver should not be in a document that is 
clearly intended to serve some distinct purpose or 
subject matter.  Apex Bank suggests courts should be 
unwilling to stretch or mold unrelated provisions, 
or thinly-related provisions, into an effective waiver. 

Overdraft Fee Litigation:  Appeals Court 
Strikes Account Agreement Clause Barring     
Class-Action Lawsuits   

The recent opinion by the Georgia Court of Ap-
peals in SunTrust Bank v. Bickerstaff is a good exam-
ple of how small details of an agreement can have a 
major impact.  The case involved a class-action law-
suit by SunTrust customers alleging that overdraft 
fees imposed by the bank amounted to usury.  The 
bank argued that the suit could not proceed as a 
class action because the “rules and regulations” in-
corporated into its account agreements with cus-
tomers prohibited the customers from pursuing 
class-action, rather than individual, lawsuits.  The 
trial court found the provision barring class-action 
lawsuits unenforceable, and the bank appealed.  

The result of the appeal turned on the specific 
structure of the agreement.  The prohibition of class
-action litigation was not, as a concept, unenforcea-
ble.  However, the sentence that prohibited class-
action suits was located in a paragraph titled “Jury 
Trial Waiver” that also featured sentences purport-
ing to waive the customers’ rights to trial by jury.  
These sentences were unenforceable, as Georgia law 
forbids contractual waiver of jury trial rights.  The 
Court ruled that the impermissible jury trial waiver 
required the entire paragraph, not merely the im-
permissible waiver sentences, to be stricken from 
the agreement.  Thus, the otherwise enforceable 
class-action provision was no longer part of the ac-
count agreement, and was not an impediment to 
the lawsuit proceeding as a class action. 



Understanding the UCC-1:  Georgia’s        
Special Priority Rules for Growing Crops  

Georgia’s priority rules for security interests in 
growing crops can be a challenge to understand and 
apply.  The baseline rule for growing crops, as with 
most types of collateral, is that “the first to file 
wins”—in other words, the perfected creditor with 
the earliest-filed UCC-1 financing statement is enti-
tled to senior priority.  So long as this rule applies, 
priority can be predicted from a search of the appro-
priate county’s deed records (remember, perfection 
in growing crops is accomplished by filing in the 
deed records, rather than the UCC records). 

The exception to the baseline rule is more com-
plicated.  Under this exception, a perfected creditor 
is subordinated to a later-filing secured production-
money creditor (whether in the form of a lender 
extending funds or a seller providing goods or ser-
vices on credit) if the competing secured obligations 
fall within certain parameters as to timing and usage 
of credit extended. 

To better recognize scenarios where priority is 
vulnerable to subsequent creditors, it is helpful to 
view the requirements for the exception as a set of 
four elements that must each be present in order to 
transcend the usual first-to-file rule of priority: 

1. The subsequent production-money creditor 
must perfect its interest.  The exception only ap-
plies if the subsequent production-money creditor is 
properly perfected.  If it fails to properly perfect by 
filing, the earlier-filed creditor will have senior pri-
ority in the crops, regardless of how the debtor used 
the credit extended and regardless of when the 
crops were planted. 

2. The credit provided by the subsequent credi-
tor must have been used to enable the debtor to 
produce the crop that is subject to the security 
interest.  To the extent the credit was used for some 
other purpose, the earlier-filed creditor will have 
senior priority.  The subsequent creditor does not 
qualify as a production-money creditor. 

3. The credit provided by the subsequent pro-
duction-money creditor must have been extended 
no earlier than three months before planting of 
the crop that is subject to the security interest.  To 
the extent credit was extended by the subsequent 
production-money creditor more than three months 

before planting, the usual first-to-file rule of priority 
will apply.  The earlier-filed creditor will have senior 
priority regardless of how the debtor used any credit 
extended by either competing creditor.     

4. The obligation owing to the earlier-filed 
creditor must have been incurred more than six 
months before planting of the crop that is subject 
to the security interest.  To the extent the debt ow-
ing to the earlier-filed creditor was incurred fewer 
than six months before planting, the usual first-to-
file rule will apply and the later filing production-
money creditor cannot obtain priority under the 
exception.    Again, this is true regardless of how the 
debtor used any credit extended by either creditor. 

A perfected lender that hopes to rely on the first-
to-file rule of priority has little or no control over 
whether the first three elements of the exception 
will be present for a subsequent competing creditor.  
But where extending credit for the upcoming crop 
year, the lender should keep the fourth element in 
mind.  So long as the obligation to the lender was 
incurred within six months prior to planting, the 
priority exception will not be available to subse-
quent competing creditors. 

The fourth element will ordinarily (and is in-
tended to) protect priority of the earliest-filed pro-
duction lender except where its credit was extended 
for a prior year’s crop.  But in a case where credit is 
extended extremely early for the upcoming year, 
and planting is late—leaving more than six months 
between the credit extension and planting—the 
lender could find itself subject to the security inter-
ests of later-filing suppliers or lenders.   With this 
increased risk of priority loss in mind, the six-
month window preceding the end of the likely 
planting time should be, except in rare cases, viewed 
as the earliest permissible time for advances..  The 
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Have questions?  Need help?   

Moore, Clarke, DuVall & Rodgers, P.C. has 
attorneys available to provide representation in a 
broad range of concerns an institution may face.  
Our practice includes document preparation for 
complex loans and workout arrangements, bank-
ruptcy and collection litigation, foreclosures, 
real estate transactions, taxation, estate plan-
ning, and employer representation in wage, 
hour, and discrimination disputes.  



This newsletter is a publication and prod-
uct of the law firm of Moore, Clarke, DuVall 
& Rodgers, P.C.  The information contained 
in this newsletter is not intended to be, nor 
does it constitute, legal advice.  Further, noth-
ing in this newsletter creates or imposes an 
attorney-client relationship between the firm 
and any recipient or reader. 

Selection of a law firm for your institution 
is an important decision that should be based 
upon a thorough assessment of the firm mem-
bers’ levels of skill, competence, and experi-
ence.  Before you decide, ask us to send you 
free written information regarding our firm’s 
qualifications.  

New Email Address? 

Not on Our Contact List? 

If you wish to continue to receive future is-
sues of this newsletter, please let us know if your 
email address should change.  Additionally, if 
you do not currently receive the newsletter di-
rectly via email but would like to do so in the 
future, we will be happy to add you to our con-
tact list.  At your convenience, please send an 
email message to businesslaw@mcdr-law.com 
with your email contact information. 

Visit Our Website. 

You can find this issue and previous issues of 
our newsletter, as well as useful information 
and commentary on a variety of other legal top-
ics, on our firm’s website located at www.mcdr-
law.com.  Future editions of this newsletter will 
be added to the website as they are prepared. 

Have Questions?  Contact Us. 

Albany 
2829 Old Dawson Road 
Albany, Georgia  31707 

Tel. 229-888-3338 

Valdosta 
2611 N. Patterson Street 
Valdosta, Georgia  31604 

Tel. 229-245-7823 

Atlanta 
900 Circle 75 Parkway 

Suite 1175 
Atlanta, Georgia  30339 

Tel. 770-563-9339 

Savannah 
33 Bull Street 

Suite 203 
Savannah, Georgia  31401 

Tel. 912-234-0995 

E-mail 
businesslaw@mcdr-law.com 

Visit us on the internet at: 

www.mcdr-law.com 
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